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ARGUMENT 
1. There are special and important reasons for the Court 
to grant certiorari* American Savings has asserted in its 
Response Brief that Masts fail to set forth a reason why the 
Court should grant certiorari. Resp. Br. pp. 1-2. However, 
Masts pointed out in their Introduction that the importance of 
granting the petition is underlined by the recent decision of 
Mickelsen v. Craigcoy Inc., 767 P.2d 561 (Utah 1989). See Pet. 
p. 11. 
Mickelsen eliminated the need for an oral oath, but 
stressed the importance of a personal appearance by the affiant 
for a notarization to be effective. 767 P.2d at 564. That is a 
central issue in this case. 
Masts1 petition pointed out that the Court of Appeals did 
not have the benefit of Mickelsen, nor of Bailey v. Call, 767 
P. 2d 138 (Utah 1989) [highlighting the importance of broad 
construction of mechanics' lien statute]. Pet. p. 14. 
The question of what formalities are required to validate 
recorded documents is uncertain and unstable. This is pointed 
out by Justice Zimmerman in Mickelsen. MIt is to be hoped that 
by adopting the position taken today. . . we have not induced 
the Bar and the legislature to believe that the problem has 
been finally laid to rest." 767 P.2d at 565 (Zimmerman, J., 
- 1 -
concurring). Although Justice Zimmerman suggested the ultimate 
need for a legislative solution, the flux in this area of law 
justifies certiorari to shed a bit more light. 
Just last year the legislature made an attempt to solve 
part of the problems in this area, in passing the Notaries 
Public Reform Act, 46-1-1 to 46-1-17, Utah Code Anno. (1988). 
It is noteworthy that the Act defines an "acknowledgement" as 
being requiring the "notary's presence." 46-1-2(1), and (5) 
Utah Code Anno. (1988). And a notary is prohibited from making 
a false statement in a certificate. 46-1-10, Utah Code Anno. 
(1988). Here Masts argue the certificate of notary public 
Jensen was false. 
American Savings correctly notes that Rule 43, R. Utah S. 
Ct. (1987) lists four tests of whether certiorari will be 
granted. They are not, however, "controlling nor wholly 
measuring the court's discretion. . . ." Masts believe 
sufficient reason exists to grant certiorari, both outside the 
four considerations and within them. 
As pointed out in Mast's petition, there are various 
reasons why the Court of Appeals second decision was just as 
incorrect as its first, which it later withdrew. See, General 
Glass Corp. v. Mast Constr. Co., 758 P.2d 438 (Utah App. 1988) 
(withdrawn from publication); General Glass Corp. v. Mast 
Constr. Co., 91 Utah Adv. Rep. 15, P.2d (Utah Ct. 
App. 1988) (withdrawal of opinion); General Glass Corp. v. Mast 
- 2 -
Constr. Co., 98 Utah Adv. Rep. 53, 766 P.2d 429 (Utah App. 
1988) (Opinion on rehearing, from which this petition is taken). 
Those arguments will not be set forth again here. 
The above illustrates that the Court of Appeals has here 
decided an important question of state law, which has not been, 
but should be, settled. See Rule 43(4), R. Utah S. Ct. (1987). 
2. No evidence supported the finding that a notary 
witnessed execution of the "Trust Deed". American Savings 
states that Mast's own statement of facts indicates that three 
witnesses testified that the "two signatories and the notary 
were present in the room together where the document was 
executed." Resp. p. 14. 
It is true that three witnesses said the notary was 
present at closing and so were the signatories. However, no 
witness (not even the notary) could recall him being in the 
room when the "trust deed" was signed. And the one witness who 
claimed clear recollection (Akerlow) said the document was 
signed in his own office and the notary has never been there. 
See, Petition, Relevant of Facts, pp. 7-10, and Argument, pp. 
15-17. 
The only piece of evidence Masts have been able to 
marshal to indicate the notary witnessed either signature is the 
statement of the notary certificate itself. 
- 3 -
3. Respondents are not entitled to Rule 33 Sanctions. 
American Savings has sought double costs and attorney feesf 
claiming Masts1 petition is frivolous and intended for delay. 
See, Rule 33, R. Utah S. Ct. The Court, however, can make no 
such finding here. The rights of mechanics1 lien holders as 
against those claiming under an apparently defective Trust Deed 
are of great importance to the State's economy. This was 
pointed out in an article which appeared in the Enterprise, 
critical of the Court of Appeals1 first decision in this case. 
Vol. 17, No. 51, p. 1, see Appendix. 
A frivolous appeal is one without merit. But even more 
is required for the "loser pay" situation allowed by Rule 33. 
O'Brien v. Rush, 744 P.2d 306, 310 (Utah App. 1987). It must 
have no reasonable legal or factual basis. Id. See, Rule 40(a) 
R. Utah S. Ct; Rule 40, R. Utah Ct. App. It must be "marked by 
dilatory conduct or conduct designed to mislead the court and 
which benefits only the appellant." O'Brien, 744 P.2d at 310. 
CONCLUSION 
The interests of mechanics1 lien holders need protection 
by certiorari against the decision of the Court of Appeals. The 
Court is asked to reverse the purported validation of the 
recording of a deed incomplete on its face, where the weight of 
evidence is that it was signed outside the notary's presence. 
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RELIEF REQUESTED 
Masts request that the Court grant certiorari to the 
Court of Appeals, and then reverse that court's decision* 
Respectfully submitted this 24th day of March, 1989. 
Mitchell R. Barker 
CERTIFICATE OF SERVICE 
I hereby certify that I mailed four correct copies of the 
foregoing to the following persons on the 24th day of March, 
1989. 
VANCOTT, BAGLEY, CORNWALL & MCCARTHY 
David Black 
B. Stephen Marshall 
Edwards & Daniels 
50 S. Main #1600 
Salt Lake City, Utah 84144 
FABIAN & CLENDENIN 
Warren Patten 
W. Cullen Battle 
Attorneys for Respondent 
American Savings & Loan Assoc. 
215 S. Statef #1200 
Salt Lake City, Utah 84111 
Mitchell R. Barker 
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APPENDIX 1 
NOTARIES PUBLIC REFORM ACT 
Sections 46-1-1 through 46-1-17, Utah Code Annotated 
TITLE 46 
NOTARIES PUBLIC AND COMMIS-
SIONERS OF DEEDS 
Chapter 
1. Notaries Public Reform Act. 
2. Commissioners of Deeds. 
CHAPTER 1 

































Official signature — Official seal — 
Seal impression. 
Commission required to obtain seal. 
Liability. 
Revocation. 
Notice not invalidated. 
46-1-1. Short title. 
This chapter is known as the "Notaries Public Reform Act." 
History: C. 1953, 46-1-1, enacted by L. 
1988, ch. 222, § 14. 
Repeals and Reenactments. — Laws 1988, 
Ch. 222, § 14 repeals former §§ 46-1-1 to 
46-1-10, Utah Code Annotated 1953, as 
46-1-2. Definitions. 
amended by Laws 1959. chapter 76, § 1, Laws 
1984, ch. 66, §§ 173, 174; Laws 1985, ch. 129, 
§ 1, relating to notanes public, and enacts 
present sections 46-1-1 to 46-1-17, effective 
April 25, 1988. 
As used in this chapter: 
(1) "Acknowledgment" means a notarial act in which a notary certifies 
that a signer, whose identity is personally known to the notary or proven 
on the basis of satisfactory evidence, has admitted, in the notary's pres-
ence, having signed a document voluntarily for its stated purpose. 
(2) "Copy certification" means a notarial act in which a notary certifies 
having made a photocopy of a document that is neither a public record nor 
publicly recordable. 
(3) "Jurat" means a notarial act in which a notary certifies that a 
signer, whose identity is personally known to the notary or proven on the 
basis of satisfactory evidence, has made, in the notary's presence, a volun-
tary signature and taken an oath or affirmation vouching for the truth-
fulness of the signed document. 
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(4) "Notarial certificate" and "certificate" mean the part of or attach-
ment to a notarized document for completion by the notary and bearing 
the notary's signature and seal. 
(5) "Oath" and "affirmation" mean a notarial act or part thereof in 
which a notary certifies that a person made a vow or affirmation in the 
presence of the notary on penalty of perjury. 
(6) "Personal knowledge of identity" means familiarity with an indi-
vidual resulting from interactions with that individual over a period of 
time sufficient to eliminate every reasonable doubt that the individual 
has the identity claimed. 
History: C. 1953, 46-1-2, enacted by L. Repeals and Reenactments. — See same 
1988, ch. 222, § 14. catchline in notes following § 46-1-1. 
46-1-3. Qualifications — Commissioning — Term. 
(1) Except as provided in this section, the director of the Division of Corpo-
rations and Commercial Code shall commission as a notary any qualified 
person who submits an application in accordance with this chapter. 
(2) To be qualified for a notarial commission, a person shall: 
(a) be 18 years of age or older; 
(b) be a resident of this state 30 days immediately preceding the filing 
for a notarial commission; 
(c) be able to read and write English; and 
(d) submit an application to the Division of Corporations and Commer-
cial Code. 
(3) An application for a notarial commission may be denied based on: 
(a) the applicant's conviction for a criminal offense involving moral 
turpitude; 
(b) any revocation, suspension, or restriction of a notarial commission 
issued to the applicant by this or any other state; or 
(c) the applicant's official misconduct while acting in the capacity of a 
notary public. 
(4) Each notary public shall be commissioned for the term of four years, 
unless the commission is revoked under Section 46-1-16, or resigned. 
History: C. 1953, 46-1-3, enacted by L. Repeals and Reenactments. — See same 
1988, ch. 222, § 14. catchline in notes following § 46-1-1. 
COLLATERAL REFERENCES 
Am. JUT. 2d. — 58 Am. Jur. 2d Notaries C.J.S. — 66 CJ.S. Notaries § 4. 
Public § 3 et seq. Key Numbers. — Notaries «= 2. 
46-1-4. Bond. 
A notarial commission may not become effective until, within 30 days after 
its issuance, a constitutional oath of office and $5,000 bond has been filed with 
and approved by the Division of Corporations and Commercial Code. The bond 
shall be executed by a licensed surety for a term of four years commencing on 
the commission's effective date and terminating on its expiration date, with 
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payment of bond funds to any person conditioned upon the notary's miscon-
duct while acting in the scope of his commission. 
History: C. 1953, 46-1-4, enacted by L. Repeals and Reenactments. — See same 
1988, ch. 222, § 14. catchline in notes following § 46-1-1. 
COLLATERAL REFERENCES 
Am. Jur. 2d. — 58 Am. Jur. 2d Notaries 
Public § 10. 
CJ.S. — 66 CJ.S. Notaries § 3. 
46-1-5. Recommissioning. 
An applicant for recommissioning as a notary shall submit a new applica-
tion and comply with the provisions of this chapter. 
History: C. 1953, 46-1-5, enacted by L. Repeals and Reenactments. — See same 
1988, ch. 222, § 14. catchline in notes following § 46-1-1. 
46-1-6. Application. 
(1) Each application for a notarial commission shall be verified under oath 
and shall be made on a form provided by the Division of Corporations and 
Commercial Code. 
(2) Each applicant shall pay to the division an application fee determined 
under Subsection 63-38-3(2). 
History: C. 1953, 46-1-6, enacted by L. Repeals and Reenactments. — See same 
1988, ch. 222, § 14. catchline in notes following § 46-1-1. 
46-1-7. Powers. 
Notaries public may exercise the following notarial powers within the state: 
(1) acknowledgments; 
(2) oaths, affirmations, and jurats; and 
(3) copy certifications. 
History: C. 1953, 46-1-7, enacted by L. 
1988, ch. 222, § 14. 
Repeals and Reenactments. — See same 
catchline in notes following § 46-1-1. 
Am. Jur. 2d. — 58 Am. Jur. 2d Notaries 
Public § 17 et seq. 
CJ.S. — 66 CJ.S. Notaries § 6. 
A.L.R. — Admissibility, in action against 
notary public, of evidence as to usual business 
practice of notary public of identifying person 
seeking certificate of acknowledgment, 59 
A.L.R.3d 1327. 
Disqualification of notary public, or other of-
ficial empowered to administer oaths or take 
Cross-References. — Acknowledgment of 
conveyances, § 57-2-1 et seq. 
Oaths, power to administer, § 78-24-16. 
Telephone and telegraph, acknowledgments 
by, §§ 69-1-2, 69-1-4. 
acknowledgments, where he is attorney for 
person taking oath or making acknowledg-
ment, 21 AL.R.3d 483. 
Noncompliance with statutory requirements 
concerning form of execution or acknowledg-
ment as affecting validity or enforceability of 
written antenuptial agreement, 16 A.L.R.3d 
370. 
Perjury conviction as affected by notary's 
COLLATERAL REFERENCES 
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nonobservance of formalities for administra-
tion of oath to affiant, 80 A.L.R.3d 278. 
Key Numbers. — Notaries *» 4. 
46-1-8. Improper notarizations. 
A notary public may not perform a notarial act if the notary: 
(1) is a signer of or named in the document that is to be notarized; or 
(2) will receive directly from a transaction connected with the notarial 
act any commission, fee, advantage, right, title, interest, cash, property, 
or other consideration exceeding in value the fees specified in Section 
46-1-12. 
History: C. 1953, 46-1-8, enacted by L. Repeals and Reenactments. — See same 
1988, ch. 222, § 14. catchline in notes following § 46-1-1. 
46-1-9. Impartiality. 
A notary public may not influence a person to enter into or not to enter into 
a lawful transaction involving a notarial act by the notary. A notary public 
shall perform notarial acts in lawful transactions for any requesting person 
who tenders the appropriate fee specified in Section 46-1-12. 
History: C. 1953, 46-1-9, enacted by L. Repeals and Reenactments. — See same 
1988, ch. 222, § 14. catchline m notes following § 46-1-1. 
46-1-10. False certificate. 
A notary public may not execute a certificate containing a statement known 
by the notary to be false or perform any official action with intent to deceive 
or defraud. 
History: C. 1953, 46-1-10, enacted by L. Repeals and Reenactments. — See same 
1988, ch. 222, § 14. catchline in notes following § 46-1-1. 
46-1-11. Testimonials prohibited. 
A notary may not endorse or promote any product, service, contest, or other 
offering if the notary's title or seal is used in the endorsement or promotional 
statement. 
History: C. 1953, 46-1-11, enacted by L. 222, became effective on April 25,1988, pursu-
1988, ch. 222, § 14. ant to Utah Const., Art. VI, Sec. 25. 
Effective Dates. — Laws 1988, Chapter 
46-1-12. Fees. 
The maximum fees that may be charged by a notary public for notarial acts 
are for: 
(1) acknowledgments, $5 per signature; 
(2) oaths or affirmations without a signature, $5 per person; 
(3) jurats, $5 per signature; and 
(4) certified copies, $5 per page certified. 
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History: C. 1953, 46-1-12, enacted by L. 222, became effective on April 25,1988, pursu-
1988, ch. 222, § 14. ant to Utah Const., Art. VI, Sec. 25. 
Effective Dates. — Laws 1988, Chapter 
46-1-13* Official signature — Official seal — Seal impres-
sion. 
(1) In completing a notarial act, a notary shall sign on the notarial certifi-
cate exactly and only the name indicated on the notary's commission. 
(2) A notary public shall keep an official notarial seal that is the exclusive 
property of the notary public and that may not be used by any other person. 
Upon the resignation, revocation, or expiration of a notarial commission or 
death of a notary public, the seal shall be destroyed. 
(3) A new seal shall be obtained for any new commission. The seal impres-
sion shall consist of the following: 
(a) Near the notary's official signature on a notarial certificate, the 
notary shall affix in ink a sharp, legible, and photographically reproduc-
ible impression of the notarial seal that includes: 
(i) the notary public's name exactly as indicated on the commis-
sion; 
(ii) the words "notary public," "state of Utah," and "my commis-
sion expires (commission expiration date)"; 
(iii) the address of the notary's business or residence; and 
(iv) a border in a circular shape no larger than three inches in 
diameter surrounding the required words. 
(b) (i) An embossed seal impression that is not photographically repro-
ducible may be used in addition to but not in lieu of the photographi-
cally reproducible seal required in this section. 
(ii) Illegible information within a seal impression may be typed or 
printed legibly by the notary adjacent to but not within the impres-
sion. 
History: C. 1953, 46-1-13, enacted by L. 222, became effective on April 25,1988, pursu-
1988, ch. 222, § 14. ant to Utah Const., Art. VI, Sec. 25. 
Effective Dates. — Laws 1988, Chapter 
COLLATERAL REFERENCES 
Am. JUT. 2d. — 58 Am. Jur. 2d Notaries C.J.S. — 66 C.J.S. Notaries § 8. 
Public § 33 et seq. Key Numbers. — Notaries *= 8. 
46-1-14. Commission required to obtain seal. 
A vendor may not provide a notarial seal to a person claiming to be a 
notary, unless the person presents to the vendor for his inspection a copy of 
the person's notarial commission. 
History: C. 1953, 46-1-14, enacted by L. 222, became effective on April 25,1988, pursu-
1988, ch. 222, § 14c ant to Utah Const., Art. VI, Sec. 25. 
Effective Dates. — Laws 1988, Chapter 
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46-1-15- Liability. 
A notary public is liable to any person for all damage to that person proxi-
mately caused by the notary's misconduct in performing a notarization. A 
surety for a notary's bond is liable to any person for damages proximately 
caused to that person by the notary's misconduct in performing a notarization, 
but the surety's liability may not exceed the penalty of the bond or of any 
remaining bond funds that have not been expended to other claimants. Re-
gardless of the number of claimants, a surety's total liability may not exceed 
the penalty of the bond. 
History: C. 1953, 46-1-15, enacted by L. 222, became effective on April 25,1988, pursu-
1988, ch. 222, § 14. ant to Utah Const., Art. VI, Sec. 25. 
Effective Dates. — Laws 1988, Chapter 
46-1-16. Revocation. 
The Division of Corporations and Commercial Code may revoke a notarial 
commission on any ground for which an application for a notarial commission 
may be denied under Section 46-1-3. 
History: C. 1953, 46-1-16, enacted by L. 222, became effective on April 25,1988, pursu-
1988, ch. 222, § 14. ant to Utah Const., Art. VI, Sec. 25. 
Effective Dates. — Laws 1988, Chapter 
46-1-17. Notice not invalidated. 
If a notarial act is performed contrary to or in violation of this chapter, that 
fact does not of itself invalidate notice to third parties of the contents of the 
document notarized. 
History: C. 1953, 46-1-17, enacted by L. 222, became effective on April 25,1988, pursu-
1988, ch. 222, § 14. ant to Utah Const., Art. VI, Sec. 25. 
Effective Dates. — Laws 1988, Chapter 
CHAPTER 2 
COMMISSIONERS OF DEEDS 
Section 
46-2-1. Appointment — Term — Removal. 
46-2-2. Powers. 
46-2-3. Place of residence and date commis-
sion expires affixed to signature. 
46-2-4. Force and effect of official acts. 
46-2-5. Official oath. 
Section 
46-2-6. Oaths and seals of commissioner to 
be filed. 
 46-2-7. Fees. 
46-2-8. Copy of laws to accompany commis-
sion. 
46-2-9. Commissioners of other states and 
countries residing here. 
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APPENDIX 2 
SELECTED RULES OF THE 
UTAH SUPREME COURT 
Rule 33: Damages for frivolous appeal 
Rule 40: Attorney's certificate; sanctions and discipline 
Rule 43: Considerations governing review of certiorari. 
Rule 33 RULES OF THE UTAH SUPREME COURT 
Rule 33. Damages for delay or frivolous appeal; recovery 
of attorney's fees. 
(a) Damages for delay or frivolous appeal. If the court shall determine 
that a motion made or appeal taken under these rules is either frivolous or for 
delay, it shall award just damages and single or double costs, including rea-
sonable attorney's fees, to the prevailing party. 
(b) Disciplinary action for inadequate representation. The court may 
take appropriate disciplinary action against counsel who inadequately repre-
sents his client on appeal. 
Advisory Committee Note. — This rule is 
designed to ensure that parties and their coun-
sel understand that frivolous or clearly unmer-
itorious appeals may result in the imposition of 
single or double costs, including attorney's 
fees, and damages, as well as disciplinary ac-
tion against counsel. 
Paragraph (a). In the event that a motion 
made during an appeal or the appeal, itself, is 
determined to be frivolous or undertaken for 
delay, this paragraph makes mandatory the 
imposition of just damages and single or double 
costs, including a reasonable attorney's fee. 
The paragraph adopts Rule 38, FRAP, regard-
ing frivolous appeals, but enlarges the federal 
rule to include the mandatory imposition of 
costs for delay. 
Paragraph (b). This paragraph acknowledges 
the inherent power of the supreme court to dis-
cipline counsel in appellate proceedings who 
the court determines has inadequately repre-
sented his or her client. The paragraph 13 
drawn, in part, from Rule 15(c), U.S. Tenth 
Circuit Court of Appeals. See also Rule 40 in-
volving discipline of counsel and of a party who 
appears pro se. 





A husband's appeal from a judgment relat-
ing to alimony and distribution of marital 
property was frivolous, where there was no ba-
sis for the argument presented and the evi-
dence and law was mischaracterized and mis-
stated. Eames v. Eames, 735 P.2d 395 (Utah 
1987). 
For purposes of Subdivision (a), a "frivolous" 
appeal is one having no reasonable legal or fac-
tual basis as defined in R. Utah S. Ct. 40(a). 
Lack of good faith is not required. O'Brien v 
Rush, 744 P.2d 306 (Utah Ct. App. 1987). 
Cited in Calfo v D.C. Stewart Co., 717 P 2d 
697 (Utah 1986); Arnica Mut. Ins. v. Schettler 
738 P.2d 641 (Utah 1987); Harker v. Condo-
miniums Forest Glen, Inc., 740 P2d 1361 
(Utah Ct. App. 1987); Brown v. Harry 
Heathman, Inc., 69 Utah Adv. Rep. 36 (Ct 
App. 1987). 
COLLATERAL REFERENCES 
Am. Jur. 2do — 5 Am. Jur. 2d Appeal and 
Error § 912. 
C.J.S. — 5 C.J.S. Appeal and Error § 1358. 
A.L.R. — Inherent power of federal district 
court to impose monetary sanctions on counsel 
in absence of contempt of court, 77 A.L.R. Fed. 
789. 
Key Numbers. — Costs *» 259 to 263. 
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Rule 40 RULES OF THE UTAH SUPREME COURT 
Rule 40. Attorney's or party's certificate; sanctions and 
discipline. 
(a) Attorney's or party's certificate. Every motion, brief, and other paper 
of a party represented by an attorney shall be signed by at least one attorney 
of record who is an active member in good standing of the bar of this court, in 
his individual name, whose address shall be stated. A party who is not repre-
sented by an attorney shall sign his motion, brief, or other paper and state his 
address. Except when otherwise specifically provided by rule or statute, mo-
tions, briefs, or other papers need not be verified or accompanied by affidavit. 
The signature of an attorney or party constitutes a certificate by him that he 
has read the motion, brief, or other paper; that to the best of his knowledge, 
information, and belief, formed after reasonable inquiry, it is well grounded in 
fact and is warranted by existing law or a good faith argument for the exten-
sion, modification, or reversal of existing law; and that it is not interposed for 
any improper purposes, such as to harass or cause unnecessary delay or need-
less increase in the cost of litigation. If a motion, brief, or other paper is not 
signed as required by this rule, it shall be stricken unless it is signed promptly 
after the omission is called to the attention of the attorney or party. If a 
motion, brief, or other paper is signed in violation of this rule, the court, upon 
motion or sua sponte, shall impose upon the person who signed it, a repre-
sented party, or both an appropriate sanction, which may include dismissal or 
affirmance of the appeal, sanctions and discipline under Paragraph (b) of this 
rule, or an order to pay to the other party or parties the amount of the reason-
able expenses incurred because of the filing of the motion, brief, or other 
paper, including a reasonable attorney fee. 
(b) Sanctions and discipline of attorneys and parties. The court may, 
after reasonable notice and an opportunity to show cause to the contrary, and 
upon hearing, if requested, take appropriate action against any attorney or 
person who practices before it for conduct unbecoming a member of the bar or 
a person allowed to appear before the court, or for failure to comply with these 
rules of the court or order of the court. Any action to suspend or disbar a 
member of the Utah State Bar shall be referred to the Ethics and Discipline 
Committee of the State Bar for proceedings in accordance with the Rules of 
Discipline of the State Bar. 
(c) Rule does not affect contempt power. This rule shall not be con-
strued to limit or impair the court's inherent and statutory contempt powers. 
(d) Appearance of counsel pro hac vice. An attorney who is licensed to 
practice before the bar of a sister state or a foreign country but who is not a 
member of the bar of this court may appear, upon motion, pro hac vice. Such 
attorney shall have associated with him an active member in good standing of 
the bar of this court and shall be subject to the provisions of this rule and all 
other rules of appellate procedure. 
(Amended, effective January 1, 1987.) 
Advisory Committee Note. — This rule Paragraph (a). This paragraph is intended ca 
has been drawn, in part, from Rule 11, emphasize the professional and ethical oblige* 
FRCivP, and Rule 46(c), FRAP, with appropri- tions of the lawyer to avoid abuses of the litiga* 
ate additions and changes. tion and appeal processes, and to make clear 
474 
RULES OF THE UTAH SUPREME COURT Rule 44 
TITLE VI. JURISDICTION ON WRIT OF CERTIORARI 
TO COURT OF APPEALS. 
jtule 42, Review of judgments, orders, and decrees of 
Court of Appeals. 
Unless otherwise provided by law, the review of a judgment, an order, and a 
decree (herein referred to as "decisions") of the Court of Appeals shall be 
initiated by a petition for a writ of certiorari to the Supreme Court of Utah. 
(Added, effective April 20, 1987.) 
Rule 43. Considerations governing review of certiorari. 
Review by a writ of certiorari is not a matter of right, but of judicial discre-
tion, and will be granted only when there are special and important reasons 
therefor. The following, while neither controlling nor wholly measuring the 
court's discretion, indicate the character of reasons that will be considered: 
(1) When a panel of the Court of Appeals has rendered a decision in 
conflict with a decision of another panel of the Court of Appeals on the 
same issue of law; 
(2) When a panel of the Court of Appeals has decided a question of 
state or federal law in a way tha t is in conflict with a decision of this 
court; 
(3) When a panel of the Court of Appeals has rendered a decision that 
has so far departed from the accepted and usual course of judicial proceed-
ings or has so far sanctioned such a departure by a lower court as to call 
for an exercise of this court's power of supervision; or 
(4) When the Court of Appeals has decided an important question of 
municipal, state, or federal law which has not been, but should be, settled 
by this court. 
(Added, effective April 20, 1987.) 
Rule 44. Certification and transmission of record; filing; 
parties. 
(a) A p p e a r a n c e , docke t ing fee, filing, a n d service. Counsel for the peti-
tioner shall, within the time provided by Rule 45, pay the certiorari docketing 
fee and file, with proof of service as provided by Rule 21, ten copies of a 
petition which shall comply in all respects with Rule 46. The case then will be 
placed on the certiorari docket of the court. Counsel for the petitioner shall 
serve four copies of the petition on counsel for each party separately repre-
sented. It shall be the duty of counsel for the petitioner to notify all parties in 
the case of the date of filing and of the certiorari docket number of the case. 
Service and notice shall be given as required by Rule 21. 
(b) Joint and separate petitions. Parties interested jointly, severally, or 
otherwise in a decision may join in a petition for a writ of certiorari; any one 
or more of them may petition separately; or any two or more of them may join 
in a petition. When two or more cases are sought to be reviewed on certiorari 
and involve identical or closely related questions, it will suffice to file a single 
petition for a writ of certiorari covering all the cases. 
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Judge blasts appeals court ruling as opening 
Pandora box against lienholders 
Enterprise, Volume 17, Number 51, page 1, 
Monday, June 20, 1988 
Volume 17, Number 51 Monday, June 20,1988 
Judge blasts appeals court $3.4 billi 
ruling as opening Pandora ^ n i t
 r f l 
box against lienholders w e u u u < l 
by Barbara Rattle 
Managing Editor 
Utah's Court of Appeals 
issued a decision last week that 
one judge, critical of the ma-
jority's reasoning, said renders 
it impossible for any person 
who supplies material or labor 
on a construction job 44bigger 
than a child's sandbox" to ever 
be able to achieve lien priority 
over an entity that loans money 
on the development. 
•'Every materialman on any 
job big enough to look like it re-
quires financing will be charged 
[under the majorit\%s reasoning) 
with knowing or having reason 
to kno\* that, at some unknown 
future time, the lender will re-
quire the borrower to execute a 
Nat'I trucking 
firm scouting SL 
for substantial 
terminal site 
by Teresa Browning-Hess 
Staff Writer 
The Pride Lease Co. divi-
sion of Crete Carrier Corp., a 
Lincoln, Nebraska-based com-
mon and contract carrier truck-
ing company active throughout 
the country, is scouting the Salt 
Lake area for a site suitable to 
house a major terminal opera-
tion it plans to establish here 
this summer. 
Accoridng to Tonn 
Ostergard, executive vice presi-
deed of trust to sccuie a loan," 
wrote Judge Norman H. 
jackson. "The majority's deci-
sion requires the materialman to 
become a fortune teller, thereby 
opening Pandora's box in cases 
where predictability is needed." 
The case involved an appeal 
see COURT page two 
by Teresa Browning-Hess 
Staff Writer 
San Jacinto Savings, i 
billion-asset financial instil 
based in Houston, will est, 
a large scale credit card c 
tion in Salt Lake this su: 
that could ultimate! > er 
upwards of 150 people. 
San Jacinto president I 
—J 
I ~ -
Great Western, fleet now exceeds 700 pieces of equipment. 
91 new pieces of equipment ordered 
Great Western Leasing 
makes $1.5 mil. purchas 
by Barbara Rattle 
Managing Editor 
Salt Lake City's Great 
Western Leasing, a national 
lessor of semi tractors and 
trailers, is investing more than 
SI .5 million in the acquisition of 
91 new pieces of equipment, in-
noting Great Western has 
chased five White C 
semitractors, 12 Freight 
semitractors, 61 Great 1 
flatbed and dropdeck tra 
10 utility flatbed trailers 
three 18-foot Hino van tn 
The latter are a nev adduic 
es scattered throughout Texas 
and boasts assets of approx-
imately $3.4 billion. 
Larson attributed San Jadh-
to's ability to weatha Texas' 
poor economy while ,*iill 
posting substantial profits rto a 
well diversified asset base that is 
spread nationwide. "We 
haven't concentrated on one 
specific geographic area and are 
thus not dependent on the 
economic ups and downs of one 
particular region/' <toc aex-
plained. 
in estaousning noicui ja>Ui^ 
of Arizona's credit card opera-
tion in Salt Lake last year, to 
organize its local efforts as well. 
According to Stanley, who cur-
rently serves as bank card direc-
tor for the Texas concern, "Salt 
Lake was such a positive move 
for Western that we thought 
we'd try to duplicate that suc-
cess ourselves." 
Stanley indicated he found 
Salt Lake's work ethic and 
lifestyle to be "very conducive" 
to a business environment. 
enterprises in Salt Lake." He 
added the Houston group is in 
•the b e g i n n i n g stages of 
negotiations" to acquire the 
credit card portfolio of a Turn 
already established.in the area, 
but declined to reveal the 
party's identity. 
"From a banking stand-
point, Utah has reasonable 
credit card provisions and a fine 
labor base — those two factors 
combined make it a great place 
for us to do business. We're a 
well capitalized organization 
and we bdieve our move into 
Salt Lake will be good for the 
community as well as good for 
us," Larson observed. 
San Jacinto Savings was 
founded in 1955 in Houston 
and wax acquired by hs parent 
company, the mammoth 
Candy 
(continued from page one) 
several factors, including local 
distribution accounts, the labor 
force and need for more space 
in which to launch the new line. 
"Because several of our 
distributors are located here, we 
thought it would be advan-
tageous to be closer to them," 
he said. 
Plans call for the addition of 
more than 100 employees to 
Sweet Thanks' current 
workforce of 14 by the end of 
the summer to manufacture the 
ne* candy product, which for 
reasons of competition Taylor 
declined to discuss at present. 
*'He added, "the labor 
force is more plentiful here/' 
Around 90 percent of the 
group's product is distributed 
out-of-state, said Taylor, who 
anticipates the new line will be 
ready for national sale in 40 
days. 
A 100 percent gross sales in-
crease is projected because of 
the new candy line, he said. 
Court 
(continued from page one) 
by Ron Mast and Ron Mast 
Construction Co., on their own 
behalf and as assignees of the 
rights of other holders of liens 
against the local Oakwood Hills 
condominium project, from the 
lower court's finding that a 
deed of trust filed by American 
Savings & Loan to secure a loan 
made to the project's developers 
was valid and has priority over 
all other liens against the 
development. 
The original deed was filed 
April 8, 19S3, but contained a 
number of omissions. Mast 
daimed an April 28 lien placed 
by him against the project had 
priority over the deed because 
of its failure to conform with 
legal standards. 
However, the majority 
found that Mast had "actual 
notice" of the deed as required 
by law prior to its being filed, 
regardless of any omissions. 
The majority relied on Mast's 
E.S.I. Auto Leasing has 
secured an 8,200 square foot 
location at 6885 So. State St. in 
a transaction conducted 
having signed a subordination 
agreement on March 28, 1983 
that informed him that 
American was loaning money 
for the project on which he and 
other lien claimants eventually 
worked. 
Judge Jackson, while agree-
ing the alleged defects in the 
April 8 deed didn't deprive it of 
its legal validity or recordabflity, 
did express concern with the 
majority's reliance on the 
subordination agreement as 
having provided Mast with ac-
tual notice. The agreement, he 
said, does not mention anything 
about an existing or planned 
trust deed on the project site 
from Oakhills to American as 
security for the consiruciton 
loan. "I fail to see," he said, 
"how it proves that Mast had 
actual notice of a deed of trust 
that was not even executed until 
after the subordination agree-
ment was signed." 
(Case No. 860355-CA). 
through Tai Biesinger and Ken 
Keller of Pentad Properties and 
Bill Zimmerman of Coldwell 
Banker Commerical. 
I • *MN' Ho 9740^461) ] 
I • *0C Oo*t»nvrt»! I*n* »ufe*0G 
l i | | i i l » » i Cnr UianMtO* 
I ; ro *.>• iiTrr 
FLEET DISCOUNTS 
on muffler, exhaust 
and tail pipe work. 
ESI Auto Leasing secures new site on State Street 
